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stipulated for in case of the breach of an agreement to buy from 
the plaintiff all liquor and supplies for a period of six years. On 
demurrer two reasons were stated for denying liquidated damages : 
first, that the same sum was fixed in the event of the breach of any 
of a number of stipulations of varying importance. This seems to 
follow the weight of authority as well as an earlier California 
case.*' The second point was that no substantial damage had been 
shown, although no prior California decision has even suggested 
this as a prerequisite to the recovery of liquidated damages.'^ The 
view of the court, however, seems to mark an advance toward the 
true principle of damages ; that is, to award just compensation. 

/. B. W. 



Elections: Candidate's Right to Withdraw. — In Bordwell 
V. Williams^ it was decided that a candidate may withdraw and 
have his name left off the primary ballot after he has been regu- 
larly certified to the various county clerks and registrars as a can- 
didate for the Republican nomination for United States senator. 

There is some reason in the proposition that the party public 
have a certain interest in prohibiting a candidate from deserting 
the field after the expiration of the time allowed for qualifying as 
a candidate entitled to have his name placed on the primary ballot. 
But the principal case appears sound. A citizen is not required to 
seek election to office and in the absence of a contrary statutory 
provision the mere fact that he has announced his candidacy should 
not preclude him from withdrawing whenever he desires to do so. 
The legislature has provided that before any elector may have his 
name put on the primary ballot, he must sign an affidavit stating 
that if nominated he will accept such nomination and not with- 
draw.^ This would seem to indicate that a withdrawal before nom- 
ination at the primary election was contemplated by the legislature.* 

The question of a candidate's right of withdrawal after nomi- 
nation at the primary election presents greater difficulty. Although 
there is no adjudicated case in point in California, there are two 
cases under statutes similar to our own which came to opposite 
conclusions. One theory is that the affidavit not to withdraw after 
nomination at the primary election is only to insure good faith and 
that a person would hardly be required to swear not to do a thing 
which he could not do.^ The other theory is that the legislature 



!'■ People V. C. P. R. R., supra, n. 12; Dunlop Tyre Co. v. New Garage 
Co., supra, n. 1. 

18 There are conflicting dicta on the question. See Muldoon v. Lynch 
supra, n. 1; Eva v. McMahon (1888), n Cal. 467, 472, 19 Pac. 872; Potter 
V. Ahrens, supra, n. 9; Nakagawa v. Okomoto, supra, n. 4. 

1 (Aug. 18, 1916), 52 Cal. Dec. 267. 159 Pac. 869. 
^ Cal. Stats 1913 d 1389 

s State V. Brodigan '(1914), 37 Nev. 458, 142 Pac. 520. 
^Elswick V. Ratliff (1915), 166 Ky. 149, 179 S. W. 11. 
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intended that the candidate should not be permitted to withdraw, 
for if otherwise an oath to the effect that he intended not to with- 
draw would have been provided instead of the unconditional sworn 
statement that if nominated he will not withdraw.' This latter 
theory has received an extended application under a provision, — 
which is not present in our statute, — that an unopposed candidate 
for the party nomination after the time for regularly qualifying as 
such has expired, is the party nominee.® 

The latter theory appears the more reasonable. It is rather 
strained to say that the legislature would go to the extent of 
requiring a sworn statement that the candidate w'ill not withdraw 
if nominated at the primary election for the purpose merely of 
insuring good faith. The affidavit is required to insure good faith 
and more; it is required so that a candidate will not be permitted 
to trifle with the party public by withdrawing after he has volun- 
tarily become a candidate and received a majority of the votes 
and the state has been put to the expense of a primary election. It 
would seem that the courts in such a case should not aid a person 
to do that which he has sworn that he would not do. 

F. H. M. 

Mortgage: Tender After Default. — At common law tender 
of payment by the pledgor after the day was sufficient to discharge 
the lien on the goods if the tender was refused.^ In the case of a 
mortgage after the day neither tender nor payment had any effect, 
the title by the non-performance at maturity being absolutely vested 
in the mortgagee.^ 

The common law rule as to pledges still prevails practically 
everywhere that an unaccepted tender of the amount due dis- 
charges the lien,^ even though made after maturity of the debt and 
not kept good.* While some states retain the common law theory 
of mortgage, the modern tendency is to consider a mortgage only a 
lien upon the property, a mere security for the primary obligation, 
the debt. 

Manifestly under the common law view that the mortgagee has 
legal title, a tender after default would not affect the mortgagee's 
rights. Under the equitable theory, however, the mortagee, though 
retaining the legal title, retains it merely as security for the debt 
owing. Some courts, which cling to that theory, hold that a tender 
of the payment of the mortgage debt after maturity will not 

"State V. Hamilton (1910), 33 Nev. 418, 111 Pac. 1026. 

* State V. Brodigan, supra, n. 3. 

iComyn's Dig. Tit. Mort. B; Coggs v. Barnard (1703). 1 Comyn's 133, 
136, 92 Eng. Rep. Repr. 999; Mitchell v. Roberts (1883), 17 Fed. 776. 

2 Currier v. Gale (1865), 9 Allen 522; Rowell v. Mitchell (1876), 68 Me. 
21; Maynard v. Hunt (1827), 5 Pick 240. 

3 Loughborough v. McNevin (1887), 74 Cal. 250, 14 Pac. 369, 5 Am. St. 
Rep. 435. 

* Mitchell V. Roberts, supra, n. 1. 



